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QUESTIONS PRESENTED 


Appellant, who had pleaded guilty to the crime of yoke 
robbery, was released on probation on condition, inter 
alia, that he maintain steady employment. He agreed to 
accept the laborer’s position that had been found for him 
| but never began to work at that job. Nor did he attend 
three of four required probation office orientation meet- 
ings. After a hearing at which appellant was represented 
by counsel, the district judge revoked appellant’s proba- 
| tion. In the opinion of the appellee, the following ques- 
tions are presented: 


1) Can appellant now be heard to argue that it was 
unreasonable to expect him to work as a laborer because 
' he possesses clerical skills? If so, was it an abuse of 
discretion to release appellant on the condition that he 

work at a job he agreed to accept? 

' 2) Did the district judge abuse his discretion in find- 


| ing that appellant had not kept faith with the court and 
with the probation office and thus revoking probation? 

8) Was the hearing on revocation unfair because con- 
' dueted informally, where all the evidence appellant de- 
| sired to offer was heard by the court and where all his 
contentions were argued by his counsel? 


INDEX 


Counterstatement of the Case 


Statutes and Rule Involved 
Summary of Argument 


Argument: 


The trial court did not abuse its discretion in revoking 
appellant’s probation following an adequate, albeit in- 
formal, hearing at which appellant admitted he had vio- 
lated the conditions of his probation 


Conclusion 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 19,656 


TYRONE HURT, APPELLANT 
Vv. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This is an appeal from an order of the District Court 
(Judge Leonard P. Walsh) revoking the probation previ- 
ously imposed upon appellant following his plea of guilty 
to the crime of robbery. 

By indictment filed February 1, 1965, appellant was 
charged with robbery, a violation of 22 D.C, Code § 2901. 
Trial before Judge Walsh and a jury commenced on May 
24, 1965. Merle Reid Diffenderfer testified that on the 
night of Saturday, October 31, 1964, he left his home car- 
rying one twenty-dollar bill and three fives in his left- 
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hand pants pocket and four one-dollar bills in a wallet, 
Government Exhibit 1 (T. Tr. 16, 22-23).1 At about 
10:45 p.m., Mr. Diffenderfer was walking down Hyatt 
Place, N.W. on his way to a restaurant on Irving Street. 
He saw no one, and did not know precisely what hap- 
pened to him, but somehow he arrived on the ground, 
dazed, his wallet and money missing. (T. Tr. 18-20, 22- 
23.) Officer Gerke arrived, and took Mr. Diffenderfer 
“and the fellow” to the 10th Precinct (T. Tr. 19-20). 
Mr. Diffenderfer gave no one, and specifically not the ap- 
pellant, permission to take his money or billfold (T. Tr. 
23-25). 

At this juncture in the trial came the luncheon recess 
(T. Tr. 24-25). Moments after the commencement of the 
afternoon session. appellant changed his plea to guilty, in 
his words, “because I am guilty on the crime that I have 
been charged with” (T. Tr. 27-28, 30-31). The jury was 
discharged and the case referred to the probation office 
(T. Tr. 31, 33). Apparently appellant desired prompt 
sentencing, see T. Tr. 31, and only a brief, expedited pre- 
sentence report was prepared (S. Tr. 4). Four days 
after the plea, appellant appeared before Judge Walsh 
and received a suspended sentence of from one to three 
years’ imprisonment, conditioned upon his satisfactorily 
completing three years on probation (S. Tr. 2-4). 

Seven weeks later, on July 16, 1965, George W. How- 
ard, Deputy Chief United States Probation Officer, filed 
with the District Court a “Request for a Bench Warrant” 
for appellant’s arrest as a probation violator. Four 
specifications of violation were set forth: (1) that appel- 
lant “did not accept the job which had been secured for 
him” by the probation office and, in fact, had worked only 
one day since being placed on probation; (2) that appel- 
lant had failed to attend three of four required orienta- 
tion group counselling sessions, (3) that appellant “false- 


1“T, Tr.” refers to the transcript of the aborted trial on May 24, 
1965. Citations to “R. Tr.” are to the probation revocation pro- 
ceedings held on April 7, 1966. “S. Tr.” refers to the transcript of 
sentencing on May 28, 1965. 
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ly advised” the probation officer that he had attempted to 
register for an adult education program but that he was 
unsuccessful because there were then no vacancies; and 
(4) that appellant had been stopped by the police at 4 
o’clock one morning in an area hit by a wave of mug- 
gings. Judge Walsh authorized issuance of the warrant, 
which was returned executed three days later. 

Following a hearing on July 30, 1965, appellant’s pro- 
bation was revoked. A timely appeal was taken to this 
Court, and on March 1, 1966, the case was remanded to 
the District Court for the preparation, if possible, of a 
statement of evidence pursuant to Fed. R. Civ. P. 75(n), 
the court reporter’s notes of the July 30 hearing being 
unavailable, On April 7, 1966, since the parties were un- 
able to reconstruct a statement of the evidence at the first 
hearing (R, Tr. 4-6), a de novo revocation hearing was 
held. 

Before appellant was placed on probation, a member 
of the Legal Aid Agency had obtained for him employ- 
ment with the Cohen Salvage Company in Bladensburg, 
Maryland. Appellant was to commence work on May 31, 
1965, as a laborer, at a fixed salary. In placing appellant 
on probation, the court imposed the special condition that 
appellant accept this job and maintain full-time, gainful 
employment, at a place where records would be kept. 
(R, Tr. 7-8, 14-15, 27, 28, 40.) Before the sentence was 
imposed, the conditions of probation, including the re- 
quirement of employment, were discussed fully with ap- 
pellant (S. Tr. 2-3; R. Tr. 7). Indeed, at the hearing 
appellant conceded that he had understood that he was 
obliged to accept the position with Cohen Salvage and 
work there steadily (R. Tr. 16-17). Moreover, appellant 
agreed that he had had no complaint about that job be- 
fore he was placed on probation (R. Tr. 29), However, 
and this was admitted by appellant, he worked only one 
hour at that job and was employed no where else during 
his seven weeks on probation (R. Tr. 8, 19). 

Appellant had also been aware that one of the require- 
ments of probation was that he attend four evening orien- 
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tation meetings at the Probation Office. He attended only 
the first of these, (R. Tr. 8-9, 30, 43.) Moreover, dur- 
ing the week of July 12 appellant was stopped by the po- 
lice at four o’clock in the morning in an area where a 
large number of street robberies had recently occurred ; 
appellant offered the explanation that he had gone out for 
cigarettes. Mr. Howard pointed out that probation of- 
ficers customarily advise their charges not to be out for 
any reason at “an hour of that sort.” (R. Tr. 10-11.) 

A fourth specification, which was not relied upon by 
the judge in his decision to revoke probation (see R. Tr. 
35-36 and Findings of Fact signed May 16, 1966), was 
that appellant had falsely represented to the probation 
office his alleged efforts to register for an adult education 
program (R. Tr. 9-10, 12-13). 

At the hearing appellant testified that he had learned 
typing, bookkeeping, and drafting in school, and that be- 
fore the salvage company position was obtained for him 
he had expressed a preference for a job that would permit 
him to utilize these skills (R. Tr. 17-18). He admitted 
that he “didn’t work at all on the job” that had been ob- 
tained for him by the Legal Aid Agency (R. Tr. 19), and 
claimed that he had spent the succeeding weeks searching 
for different employment (R. Tr. 20-21). Appellant testi- 
fied that he had told Mr. Pace, his probation officer, short- 
ly after he walked out of Cohen Salvage “why [he] didn’t 
accept the job”, (R. Tr. 20), and that he had kept Mr. 
Pace informed of some of his efforts to find another job 
(R. Tr. 21). Shortly before appellant’s arrest as a pro- 
bation violator, he had met several times with a Mr. Re- 
gusters of UPO. Mr. Regusters obtained for appellant 
a position as a draftsman at the Smithsonian Institution, 
where appellant was to begin work the day after he was 
arrested (R. Tr. 21-22, 24). Of this too appellant ad- 
vised Mr. Pace (R. Tr. 22). 

At the conclusion of the hearing, the court reaffirmed 
the revocation of probation, because appellant had failed 
to maintain regular employment (a condition integral to 
the judge’s grant of probation) and had not attended the 
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required orientation sessions, thus demonstrating his lack 
of good faith (R. Tr. 27, 28, 32, 38, 34, 35, 36, 42). On 
May 16, 1966, the court signed findings of fact reflecting 
the condition of probation that appellant “maintain full 
time, gainful employment, and that he would not be re- 
leased from confinement until such employment had been 
secured for him... .”, that appellant worked only one hour 
at the designated job, “because he did not feel that the 
nature of the work as a laborer accorded with his skills”, 
that appellant was not otherwise employed while on pro- 
bation, that he “purposefully” failed to attend the re- 
quired orientation meetings, that he was found at large 
in a high-crime area at 4 a.m. contrary to advice by the 
probation officer, and, therefore, that appellant “did not 
keep faith with the Probation Office as demonstrated by 
his wilful failure to live up to the requirements of his 
probation and that his continued enlargement would not 
be in the best interests of the [appellant] or of the com- 
munity.” 


STATUTES AND RULE INVOLVED 


Title 18, United States Code, Section 3651, provides in 
pertinent part: 


Upon entering a judgment of conviction of any 
offense not punishable by death or life imprisonment, 
any court having jurisdiction to try offenses against 
the United States when satisfied that the ends of jus- 
tice and the best interest of the public as well as the 
defendant will be served thereby, may suspend the 
imposition or execution of sentence and place the de- 
fendant on probation for such period and upon such 
terms and conditions as the court deems best. 


* * * * 
The court may revoke or modify any conditions of 
probation, or may change the period of probation. 
* * * * 
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Title 18, United States Code, Section 3653, provides in 
pertinent part: 
* * * * 

At any time within the probation period, the pro- 
bation officer may for cause arrest the probationer 
wherever found, without a warrant. At any time 
within the probation period, or within the maximum 
probation period permitted by section 3651 of this 
title, the court for the district in which the proba- 
tioner is being supervised or if he is no longer under 
supervision, the court for the district in which he 
was last under supervision, may issue a warrant for 
his arrest for violation of probation occurring during 
the probation period. Such warrant may be execut- 
ed in any district by the probation officer or the 
United States marshal of the district in which the 
warrant was issued or of any district in which the 
probationer is found.... 

As speedily as possible after arrest the probationer 
shall be taken before the court for the district hav- 
ing jurisdiction over him. Thereupon the court may 
revoke the probation and require him to serve the 
sentence imposed, or any lesser sentence, and, if im- 
position of sentence was suspended, may impose any 
sentence which might originally have been imposed. 


Title 18, United States Code, Section 3655, provides in 
pertinent part: 


The probation officer shall furnish to each proba- 
tioner under his supervision a written statement of 
the conditions of probation and shall instruct him re- 
garding the same. 

He shall keep informed concerning the conduct and 
condition of each probationer under his supervision 
and shall report thereon to the court placing such 
person on probation. 

He shall use all suitable methods, not inconsistent 
with the conditions imposed by the court, to aid pro- 
bationers and to bring about improvements in their 
conduct and condition. 


* * * * 
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Rule 32 of the Federal Rules of Criminal Procedure 
provides in pertinent part: 
* * * * 


(e) Probation. After conviction of an offense not 
punishable by death or by life imprisonment, the de- 
sere may be placed on probation as provided by 
aw. 

(f) Revocation of Probation. The court shall not 
revoke probation except after a hearing at which the 
defendant shall be present and apprised of the 
grounds on which such action is proposed. The de- 
fendant may be admitted to bail pending such hear- 
ing. 


SUMMARY OF ARGUMENT 


A defendant has no right to be placed on probation, 
which is an act of leniency extended in the sole discretion 
of the trial judge to a person deemed capable of reform. 
Reasonably, the judge may require that a probationer 
maintain steady, gainful employment with a responsible 
organization as a condition of his probation, to ensure 
that the probationer will not return to criminal activity. 
Such a job was obtained for appellant, and appellant 
(with the advice of his lawyer and his mother) agreed to 
take the position. However, once released on probation 
appellant decided the job did not suit him, and, as he ad- 
mitted at the revocation hearing, he never worked there. 
Apparently appellant spent his seven weeks on parole 
searching for a position that he conceived more appropri- 
ate to his clerical skill. 

At a hearing on revocation, the trial judge concluded 
that appellant had not made a good faith attempt to com- 
ply with the conditions of probation. In this, the judge 
relied on appellant’s admission that he did not make any 
effort to work at the job he had agreed to accept, on evi- 
dence that appellant failed to attend three of four re- 
quired probation orientation meetings, and on evidence 
that appellant was found on the streets at 4 a.m. in an 
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area where muggings were rife (appellant having plead- 
ed guilty to yoke robbery). In this decision there was no 
abuse of discretion. Nor was it unreasonable to require 
that appellant engage in manual labor despite his cleri- 
cal training, at least until a better job was found. 

Probation revocation hearings are traditionally infor- 
mal proceedings, Appellant’s complaint that he could not 
present his witnesses in the orded he desired, and that 
he had no chance to make a formal summation to the 
court, fails to warrant reversal. He points to no evidence 
that he wished to present but which was excluded, and 
all his substantive arguments were in fact made to the 
court. The hearing was fair, albeit informal. 


ARGUMENT 


The trial court did not abuse its discretion in revoking 
appellant’s probation following an adequate, albeit in- 
formal, hearing at which appellant admitted he had 
violated the conditions of his probation. 


(R. Tr. 14, 16-17, 19-20, 27-29, 33-36, 41-42; 5. Tr. 
2-4) 


Probation is “an act of grace” ? whereby the trial court, 
in its discretion, offers a repentent offender whom it be- 
lieves capable of reform the opportunity to rehabilitate 
himself while at large in the community, adhering to 
special conditions and subject to imprisonment should he 
fail to abide by the requirements of probation, Roberts 
v. United States, 320 U.S. 264, 272 (1943); Burns v. 
United States, 287 U.S. 216 (1932); United States v. 
Murray, 275 U.S. 347 (1928); Thomas v. United States, 
327 F.2d 795 (10th Cir.), cert. denied, 377 U.S. 1000 
(1964) ; see Frad v. Kelly, 302 U.S. 312, 318 (1937). 


Probation is thus conferred as a privilege and cannot 
be demanded as a right. It is a matter of favor, not 
of contract. There is no requirement that it must 


? Escoe V. Zerbst, 295 U.S. 490, 493 (1935). 
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be granted on a specified showing. The defendant 
stands convicted; he faces punishment and cannot 
insist on terms or strike a bargain. Burns v. United 
States, supra at 220. 


Having pleaded guilty to the crime of robbery, appel- 
lant could have received a sentence of from five to fifteen 
years’ imprisonment. Instead, the District Judge offered 
him his freedom, provided only that he maintain steady 
employment with a responsible concern and that he com- 
ply with the other standard’ conditions of probation. 
Coneeding that he violated the express requirements of 
his probation (R, Tr. 19, 20; eg., Br. at 14) appellant 
now challenges the revocation on three grounds—that 
the original conditions imposed were “demeaning” and 
thus invalid, that the revocation was an abuse of judicial 
discretion, and that the revocation hearing was inade- 
quate. These conditions are lacking in merit. 

The only issue properly before this Court is whether 
the district judge abused his discretion in revoking the 
probation previously granted appellant. Burns v. United 
States, supra at 222; United States v. Taylor, 321 F.2d 
339 (4th Cir. 1963); Broadus v. United States, 317 F.2d 
212 (5th Cir.), cert. denied, 375 U.S. 829 (1963); Man- 
ning v. United States, 161 F.2d 827 (5th Cir.), cert. 
denied, 332 U.S, 792 (1947). There is in this case no 
dispute that appellant violated the specific terms of his 
probation—that he failed to work at the job provided for 
him (or indeed at any job), that he failed to attend the 
probation orientation meetings, and that he was found 
abroad at 4 a.m. in a high crime area contrary to in- 
structions, Appellant urges only that because he claimed 
to have acted in good faith in trying to find a different 
job, the court erred in reaching an opposite conclusion. 
Of course, proof in a revocation hearing need not be suf- 
ficient to support a criminal conviction. “All that is re- 
quired is that the evidence and facts be such as to reason- 
ably satisfy the judge that the conduct of the probationer 


3 See Driver v. United States, 232 F.2d 418 (4th Cir. 1956). 


10 


has not been as good as required by the conditions of pro- 
bation.” Manning v. United States, supra at 829. Ac- 
cord, United States v. You, 159 F.2d 688 (2d Cir. 1947). 
Appellate courts are reluctant to disturb the conclusion 
of a district judge on the question of a probationer’s good 
faith or lack thereof. See United States v. Taylor, supra. 

It is clear that Judge Walsh revoked appellant’s pro- 
bation because of his opinion that appellant had abused 
the trust placed in him and had failed to keep faith with 
the court and with the probation office (R. Tr. 14, 27, 
33, 34, 35, 36, 42). The court had been insistent that 
appellant be steadily employed before he was released 
from custody (S. Tr. 2; R. Tr. 14, 28, 35). Surely it 
was not unreasonable for the court to want this young 
man to be subject to the restraining influence of full-time 
employment while he sought to rehabilitate himself, nor 
does appellant suggest that the requirement of employ- 
ment was in itself unfair. He does argue that the court 
abused its discretion when it provided that he be employ- 
ed as a common laborer, a position said to be too “men- 
ial” for one with appellant’s clerical skills. Appellant 
points to the testimony that, after he walked off the job 
at Cohen Salvage, he sought different employment, and 
suggests that this demonstrates his good faith, His at- 


4 Appellate courts are slow to disapprove terms of probation im- 
posed by district judges. The only case we have found to void a 
condition of probation involved a requirement that a person con- 
victed during World War II of a draft violation donate a pint of 
blood to the Red Cross. The Court of Appeals (2-1) held that con- 
dition void as an unwarranted invasion of the defendant’s physical 
person. Springer v. United States, 148 F.2d 411 (9th Cir. 1945). 

Courts have upheld requirements that defendants abstain from 
their previous occupations, which had provided the temptation and 
opportunity to commit the crimes of which they stood convicted. 
E.g., Whaley Vv. United States, 324 F.2d 356 (9th Cir. 1963), cert. 
denied, 376 U.S. 911 (1964); Barnhill v. United States, 279 F.2d 
105 (5th Cir.), cert. denied, 364 U.S. 824 (1960); Stone v. United 
States, 153 F.2d 331 (9th Cir. 1946). Conversely, in the instant 
case the district judge was reasonably insistent that appellant be 
gainfully occupied and thus deprived of either the temptation or 
the time to revert to his previous criminal activity (R. Tr. 14, 28, 
35). 
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tack upon the condition of employment is, we submit, pre- 
sumptious, and the court’s exercise of discretion clearly 
justified, 

Had appellant truly considered manual labor beneath 
his dignity, he had three choices open to him, any one 
of which would have been consistent with a sincere effort 
to reform. First, he could have declined the position with 
Cohen Salvage and waited for a job better suited to his 
skills and desires. Appellant argues that because he was 
impatient to be released from jail* his decision to accept 
that job was not really free. But he acted after consult- 
ing with counsel and with his mother (S. Tr. 2-4; R. Tr. 
16-17, 29, 41-42). and in any event had no power to in- 
sist on particular terms of probation for, as Burns makes 
clear, the grant of probation was an act of judicial leni- 
ency in which appellant could play no part. 

Second, appellant could have begun work at Cohen Sal- 
vage and sought more palatable employment in his spare 
time, requesting a change in the specific terms of pro- 
bation when he found another position, As the trial judge 
noted, however, “there has never been any cooperation” 
(R, Tr, 34), “there was no compliance, It was a total 
disregard.” (R. Tr. 36.) Frustrating the concern of the 
judge that he be subject to close supervision, appellant 
wandered off the job after an hour or so and spent the 
succeeding weeks roaming about the city at will. “In 
other words, he [was] completely ignoring the authority, 
just as though he were completely free” (R. Tr. 42). 
This. we submit. demonstrates appellant’s lack of sincer- 
ity both in utilizing the opportunity afforded him to be- 
come a responsible member of society and in his eleventh- 
hour attack on the job that he accepted in court on May 
28, 1965. 


‘Following his arrest for the instant crime, appellant posted 
$2,000 bond on November 23, 1964, Four months later his bondsman 
surrendered him to the court; the pink jacket of the District Court 
file reflects that appellant was then in jail on another case. See 
Opposition to Motion to Release Petitioner on Personal Recog- 
nizance Pending Appeal, filed by appellee in this Court on September 
21, 1965. 
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Finally, appellant could have challenged the conditions 
of probation on an appeal from the judgment of convic- 
tion.* The time to contest the propriety of these condi- 
tions is long past, for it is too late to do so when proba- 
tion has been revoked. E.g., United States v. Steiner, 239 
F.2d 660 (7th Cir.), cert. denied, 353 U.S. 986 (1957). 

Appellant agreed at sentencing to accept a job with 
Cohen Salvage; at the revocation hearing he frankly ad- 
mitted that he “didn’t work at all on [that] job” (R. Tr. 
19). Nor did he attend the probation office orientation 
lectures. That the restraining hand of an employer and 
the expert orientation advice of the probation office was 
necessary is shown by appellant’s appearance, having re- 
jected these advisors, on the street at 4 o’clock in the 
morning, under circumstances where the police found it 
advisable to question him. There was no abuse of dis- 
cretion by the court below. 

Lastly, appellant complains of the procedure followed 
at the hearing in the District Court because he was not 
permitted to present his case in an “orderly” fashion or 
to examine his witnesses as desired. In rebuttal it need 
only be pointed out that a probation revocation hearing 
is not a formal judicial proceeding but rather an infor- 
mal, summary affair. All that is required is that suffi- 
cient inquiry be made by the trial court to permit the 
exercise of an informed, conscientious judgment. L.g., 
Escoe v. Zerbst, supra; Burns v. United States, supra 
at 222-23; Yates v. United States, 308 F.2d 7387 (10th 
Cir, 1962); Brown v. United States, 286 F.2d 253 (9th 
Cir. 1956), cert. denied, 356 U.S, 922 (1958) ; Nelson v. 
United States, 225 F.2d 902 (10th Cir. 1955); Buhler v. 
Pescor, 63 F.Supp. 632 (W.D. Mo. 1945); see Kelley v. 
United States, 235 F.2d 44 (4th Cir. 1956) (appointment 
of counsel in revocation proceeding lies in discretion of 
court). Appellant points to no evidence that he was pre- 
vented from offering to the court in mitigation of his 


¢ After sentencing, Judge Walsh advised appellant that he could 
note an appeal within ten days (S. Tr. 4). 


13 


default. The hearing was admittedly informal, but, from 
all the record reflects, counsel was at the time satisfied 
that he was able to bring the facts before court and suffi- 
ciently argue their import. Cf. Coca Cola Bottling Works, 
Inc. v. Hunter, 95 U.S. App. D.C. 83, 219 F.2d 765 
(1955) ; Billeci v. United States, 87 U.S. App. D.C. 274, 
184 F.2d 394 (1950). Appellant cannot now complain 
about the revocation procedure. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


Davin G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
ALLAN M, PALMER, 
CAROL GARFIEL, 
Assistant United States Attorneys. 
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STATEMENT OF QUESTIONS PRESENTED 


The questions presented are whether the Court abused its discretion 
regarding Probation in the following matters: 

1) In setting conditions of probation which failed to take into 
account the particular circumstances and skills of appellant. 

2) In conducting a revocation hearing in which appellant's counsel 
was largely precluded from cross-examination of the only Government wit- 


ness presenting matters to establish violation of probation, was not af- 


forded an opportunity to make any summation or other oral representations 


to the Court prior to the finding. 
3) In announcing disinterest in, and disregarding any matter appel- 
lant advanced concerning the allegations of violation of probation made 


against him. 
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18 USC 3651. As amended June 20, 1958, pub. 1. 85-463, § 1, 72 Stat. 216; 
August 23, 1958 pub. 1. 85-741, 72 Stat. 834. 


§ 3651. Suspension of sentence and probation 


Upon entering a judgment of conviction of any offense not punishable by death 
or life imprisonment, any court having jurisdiction to try offenses against the 
United States, when satisfied that the ends of justice and the best interest of 
the public as well as the defendant will be served thereby, may suspend the im- 
position or execution of sentence and place the defendant on probation for such 
period and upon such terms and conditions as the court deems best. 

Upon entering a judgment of conviction of any offense not punishable by death 
or life imprisonment, if the maximum punishment provided for such offense is more 
than six months, any court having jurisdiction to try offenses against the United 
States, when satisfied 'that the ends of justice and the best interest of the pub- 
lic as well as the defendant will be served thereby, may impose a sentence in ex- 
cess of six months and provide that the defendant be confined in a jail-type insti- 
tution or a treatment institution for a period not exceeding six months and that 
the execution of the remainder of the sentence be suspended and the defendant 
placed on probation for such period and upon such terms and conditions as the 
court deems best. 

Probation may be granted whether the offense is punishable by fine or imprison- 
ment or both. If an offense is punishable by both fine and imprisonment, the court 
may impose a fine and place the defendant on probation as to imprisonment. Proba- 
tion may be limited to one or more counts or indictments, but, in the absence of 


express limitation, shall extend to the entire sentence and judgment. 


18 USC 3651, As amended (cont'd) 
| 
The court may revoke or modify any condition of probation, or may change the 
period of probation. y 
The period of probation, together with any extension thereof, shall not ex- 
ceed five years. 
While on probation and among the conditions thereof, the defendant-- 
May be required to pay a fine in one or several sums; and 
May be required to make restitution or reparation to aggrieved parties for 
actual damages or loss caused by the offense for which convietion was had; and 
May be required to provide for the support of any persons, for whose support 
he is legally responsible. 


The defendant's liability for any fine or other punishment imposed as to which 


probation is granted, shall be fully discharged ty the fulfillment of the terms 


and conditions of probation. 


VI- 


JURISDICTIONAL STATEMENT 


This an appeal from revocation of probation by the U. S. District Court 
for the District of Columbia, said probation resulting from a plea of guilty 
to the charge of Robbery in the District of Columbia in violation of $ 22-2901 
of the D. C. Code, 1961 Ed. Jurisdiction in the U. S. District Court over 
this offense is provided in § 11-306 of the D. C. Code, 1961 Ed. Jurisdiction 
over probation in the U. S. District Court is granted in 18 USC 3651. Juris- 


diction on Appeal to this Court is granted in 28 USC 1291. 


VII 
STATEMENT OF POINTS 


There are three areas of the probation process in which the Court 


is alleged to have abused its discretion. These are denoted as A,B,and 


C in the Statement of Questions presented. The errors alleged in each 
matter, constituting abuse of discretion, are as follows: 
A. With repsect to Point A, the Court is respectfully requested 
to read the following pages of the Probation Revocation Hearing: 6-11, 
16-23. | 
1. That the Court failed to consider the training, skills and parti- 
cular circumstances of appellant in setting the ccnditions lof probation. 
2. That by keeping appellant in jail pending location] of employ- 
ment for him, an unreasonable condition of employment was ee on him. 
B. With respect to Point B, the Court is respectfully| requested to 
read the following pages of the Probation Revocation Hearing: 6-11, 16-23. 
1. That by failure to allow appellant's counsel to fully examine 
the Government witness, to fully present testimony of appellant's witness, 
and by failure to allow counsel to summarize the case for SrpeLiAne or 
make other argument, the Court failed to provide an adequate and fait hear- 
ing on the question of revocation. 
C. With respect to Point C, the Court will already pave read much 
pertinent material in those pages referred to in A and B abdve. The Court 
is respectfully requested to read, in addition, the following pages from 


| 
the Probation Revocation Hearing: 35,37-38,43. 


1. The Court refused to consider any matters attempted to be pre- 
| 
sented to the Court in answer to the allegations of probatidn violation, 


thereby abusing its discretion. 


2. The finding for revocation was against the weight of evidence 
which sshcwed that appellant made good faith attempts to find suitable 


employment, that he actually found sutiable employment, that he kept 


the Probation Office advised of his activities, that he attempted to 


register for adult education courses, and that the condition of menail 


labor employment imposed upon him was unreasonable in the light of his 


training and skills. 


vili 
SUMMARY OF ARGUMENT 
This case presents the question of whether the Court abused its discre- 
tion regarding three elements of probation, namely; A, in setting the conditions 
of probation; B, in conducting the revocation hearing, and; C, in finding for 


revocation while disregarding all matters advanced by appellant in his defense. 


The argument on these three points is as follows: 


A. That appellant was retained in custody in jail while|the Probation 
| 

Office sought employment for him, the Court having conditioned his release 
| 

on probation on that point. Though appellant advised the Probation Office 
| 


of his skills in drafting, typing 60-65 words per minute, and bookkeeping, 


all learned in high school, the job obtained for him was | as a common laborer 


at a salvage company. He, of course, could have refused, the job and re- 


F Ph ae Ries ‘i | : 

mained in jail waiting for a better offer, but this being a very uncertain 
| 

prospect, he was forced by the circumstances to accept the job, make no 


complaint, and gain his freedom on probation. This he did. He was placed 


in this position by the failure of the Court to take account of his skills 


and his particular circumstances, and it was the action bf the Court which 


presented him with the illusory choice in spite of his circumstances of 

accepting menial labor or remaining in jail, thus creating an unreasonable 

condition of probation, i. e. remaining as a menial laborer, which he could 

not meet. 
B. Probation Revocation Hearing must be fair, suited) to the purpose, 

and provide probationer with the opportunity to be heard in his own defense. 

The hearing conducted herein afforded appellant only a partial and incom- 


. : | : ; 
plete opportunity to cross-examine the Government witness against him, 


afforded him no opportunity to presentin an orderly manner, evidence by a 


witness on his behalf, and afforded him no opportunity to make any summary 
of his case or other representations to the Court in answer to the alleged 
violations, prior to the Court's finding. 

C. The Court announced disinterest in any matters advanced by appellant 
in his own defense, in considering revocation of probation. It was the duty 
of the Court to hear such evidence. Considering the evidence of appellant's 


skills, his efforts to obtain suitable employment and his having kept the 


Probation Office advised of his activities, together with the apparent 


endorsement and condosation of his activities by the Probation Office, the 


revocation of probation was contrary to the weight of evidence. 


STATEMENT OF THE CASE 


Charge and Trial 


Appellant was charged in Criminal No. 72-65, in the United States 


| 
District Court for the District of Columbia with the crime of lrobbery in vio- 
| 
| 


lation of § 22-2901 D.C. Code. The trial was held on that charge on May 24, 
| 


1965, Appellant being represented by Kevin T. Bryne, Esquire of the George- 
town Legal Intern Project, the Government represented by Barry Sidman, Esquire, 
Assistant United States Attorney. The Honorable Leonard P. walsh, Judge, pre- 
sided. Following Voir Dire examination of the Jury panel, and opening state- 
ments by both counsel, the Government called and examined he | complaining wit- 
ness, Merle Reid Diffendurfer (trial transcript p. 16). Examination by the 


Assistant United States Attorney for Mr. Diffendurfer disclosed that on the 


| 
evening of Saturday, October 31, 1964, Mr. Diffendurfer was on Hyatt Place, 


N.W. in the District of Columbia on his way to a restaurant on Irving Street, 
N.W. (trial transcript p. 16), He was alone, Mr. Diffendurfer testified that 
something unusual happened to him at that time and place as a| result of which 
he found himself on the ground, but that he does not know what it was (trial 


| 
transcript p. 19), and that he did not see anyone else there at the scene. He 
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remembers only that a policeman came and that he (Diffendurfer)"got in the car 
with them." (trial transcript p. 20) Mr. Diffendurfer was shown a billfotd 
marked as Government's!Exhibit No. 1 which he identified as his billfold. (trial 
transcript p. 21) He testified that he does not know what happened to the bill- 
fold when he was on the ground. It contained four one ($1.00) dollar bills. (trial 


transcript p. 22) He also had thirty-five ($35.00) dollars in his left hand 


pants pocket, which consisted of one twenty ($20.09)dollar bill and three five 


($5.00) dollar bills which his wife had given him and with which he was to pur- 
chase a used television set. (trial transcript p. 22) After receiving the $35.00 
from his wife, he went to the Raven on Mount Pleasant Street, N.W., Washington, 
D.C. to have something to drink. He purchased the drinks from the money in 

his wallet, not touching the money ($35.00) in his pocket. (trial transcript p.23) 
He testified that he gave no one permission to take any money from him, includ- 
ing Appellant herein (trial transcript p.24). 

After testimony as aforesaid, the trial was recessed at 12:30 p.m. to recon- 
vene at 1:45 p.m. of that day. Upon reconvening at 1:45p.m., a bench conference 
was held at which Mr. Sidman, representing the Government, informed the Court 
that Mr. Diffendurfer was then residing in the District Jail as a result of 
a conviction for hit and run driving, and that his record also included several 
convictions for being drunk. (trial transcript p.28) Thereupon a discussion 
off-the-record was hed between the Court and Counsel. The Court then released 
the-jury on a short recess. After the jury left the courtroom, Appellant with- 
drew his plea of not guilty to the charge and entered a plea of guilty as charg- 
ed in the indictment. (trial transcript p.23). 


Thereafter Appellant was held in jail until May 28, 1965, at which time 


he was brought into Court and placed on probation for a period be three years. 

The imposition of this sentence and the date of said feat ee conditioned 
upon the acquisition of employment for Appellant and his aecapeancn thereof. (pro- 
bation hearing record p. 7) The job which had been secured vas as a laborer at 


the Cohen Salvage Company in Bladensburg, Maryland, (probation hearing record p.7, 


17) | 
C. Probation Revocation 


On July 16, 1965 appellant was apprehended on the complaint of the Pro- 
bation Office of the United States District Court alleging viollation of probation. 
On July 30, 1965, Probation Revocation Hearing was had before the Honorable Leonard 


P. Waish, Judge, resulting in revocation of probation. The record of the July 30 


proceedings having been misplaced by the reporter, this court ordered that a state- 
ment of proceedings be prepared, or in the alternative, if such were impossible, 
that a de novO hearing on the matter of probation revocation be held. It was 
concluded by the court and present counsel for appellant and the Government that 

a statement of the previous proceedings could not be prepared. A hearing de novo 
was had on the seventh of April 1966. 

At thés hearing, the probation office alleged violations $e probation by the 
Appellant in four counts: 

1. That a condition of the probation was that he report go and maintain 
employment as a laborer at the Cohen Salvage Company in Bladensburg, Maryland. 
(heazing record p. 7) That in fact he reported to the job on the morning of May 
31, 1965, but that he remained on that job only a "couple of hours." (hearing 


record p. 8). 


2. That he was “expected” to attend a series of four (4) orientation group 
meetings conducted by the Probation Department once a week each week, that he 
attended the first group meeting as scheduled "but thereafter did not attend the 
following three as he was supposed to." (hearing record p. 9) 

3. That he "falsely advised a probation officer that he had attempted to 


register for an adult education program." 


4. That he “had been stopped and questioned by the police at four o'clock 


in the morning in a neighborhood where a reportedly large number of street rob- 
beries had occurred. 

As to Count one, the presentation of Probation Officer Howard to the Court 
indicated that the job had been secured for appellant prior to his release and 
that he had accepted it. (hearing record p. 8) Appellant testified that he had 
accepted the job, that he reported to the job but he did not work at it. (hearing 
record p. 19,20) That he informed his probation officer of that fact very shortly 
thereafter. (hearing record p. 20) He further testified that prior to accepting 
the job at the Cohen Salvage Company, he informed those concerned of certain part- 
icularized skills which he had obtained through schooling, namely two and one half 
years drafting, and approximately three years clerical training in high school, 
this latter entailing typing and bookkeeping. His skill on the typewriter was 
60 to 65 wpm. (hearing lrecord p. 18) After leaving the job at the Cohen Salvage 
Company, he made applications for employment at the Geico Insurance Company, Mer- 
idian Hill Hotel, Washington Hilton Hotel, Corbey's Corporation, McDonald's Drive- 
In and the United Planning Organization. (hearing record p. 21) He informed Mr. 
Pace, his Probation Officer, of these applications and of his leaving the Salvage 


Company. (hearing record p. 21) On July 6, 1965, he went to the United Planning 


| 
| 
Organization Center at i4th and Park Road, N.W. (hearing record p. 21, 24) and 


spoke to Mr. Regusters. Mr. Regusters obtained a drafting job| for Appellant 


| 
at the Smithsonian Institution. (hearing record p. 22) This job was obtained 


on the 16th of August and he was to start working the follovicg day, (hearing 
| 


record p. 31) He was arrested on July 16. Counsel for Appellant attempted 


to illustrate to the Court the reasons for Appellant's failure! to remain on 
| 


the job at the Cohen Salvage Company, including his efforts to! obtain other 
more suitable employment. The court instructed counsel that the court was not 
interested in the reasons for tetcining the employment, ESTING that he (appel- 
lant) had only to return to the court or go to the .robation Officer to be re- 
lieved of the job. (hearing record p. 30) The uncontradicted testimony of Ap- 
pellant was that he had informed the °cobation Cificer of leaving the job at 
the Cohen Salvage Company and of his subsequent efforts to obtain employment 
elsewhere. (hearing record p. 20,21) The representations of Me. Howard to 

the court (hearing record p. 10) are the Appellant was told that he should 


keep the Probation Office advised of his plans "Tf he did not get a job." (hear- 


ing record p. 10) 
| 


As to Court two, there is no dispute in the testimony that) the Appellant 


only attended the first of four scheduled orientation group meetings he was “cx- 


pected to attend." (hearing record Pp. 9) The records of the Probation Office 
contained the notation that Appellant gave as his reason for not attending the 


meetings, that he was looking for a job at the time and "considered that more im- 
| 


portant than the meetings." (hearing record p. 43) 
| 

On Count three, that Appellant had falsely advised the Probation Office 
| 


| 
that he had attempted to register in a basic adult education course for adults 


at Armstrong High School, in the District of Columbia on June 21, 1965 (hearing 
| 


record p. 9,10), this alleged violation is based on a contact made by Mr. Pace 
of the Probation Office! with a member of the staff of the Adult Center at Arm- 
strong High School, This resulted in the information that Appellant "apparent- 
ly had made no attempt to register on June 21, (probation hearing p. 101) but 
that he could still register and be assigned a class. The allegation of false- 
hood is that on re-interview of appellant, subsequent to his advising the pro- 
bation office that he had attempted to register, he made no attempt thereafter 
to register between June 21 and 27, (hearing record p. 12, 13). It does not 
appear from the representations of Mr. Howard whether or not he was advised 
that if he returned he could be registered. (hearing record p. 13) The alleged 
“changing the story" is the notation in the Probation Office Records that appel- 
lant had advised the probation office of his visit to the Adult Center on June 
21, and had subsequently advised them on re-interview in jail that he had not 


attempted to return and seek registration. It dods not appear anywhere in 


the record that any other version of any "story" was ever given by appellant. 


The Court stated to appellant's counsel, at the Probation Hearing that the is- 
sue was whether or not appellant had ever requested permission to attempt to 
register at Armstrong High School. (hearing record p. 15) It appears from the 
testimony of Probation Officer Howard, that the Probation Office was advised 
of appellant's attempt ito register and attempted to both verify and assist him 
in that effort. (hearing record p. 9,10,13) 

The fourth alleged violation was that the appellant was stopped and questioned 
at four o'clock a.m. on July 12, 1965, (hearing record p. 11) The reason given 
by appellant was that he was on his way to purchase a package of cigarettes. (hear- 


ing record p. 11) This allegation is not challenged. 


From the questioning of appellant by the Court and from observations made 
by the Court, the question of whether appellant advised his Probation Officer 


of his activities in the area of employment was important. (heating record p.20) 


That this importance was met by appellant is uncontradicted on the record. The 


court observed in chambers that if appellant had told the Probation Officer "I 


am going to get a job on my own and there will be a recordation made and I will 
furnish that to you every week, and it is more in the line of work that I can do," 


that the Probation Office would have said ‘certainly - go ahead." (hearing record 


| 
p- 40,41). The Probation Office was advised. (hcaring record p+ 10,19,26). 
| 
The Court ruled that probation be revoked. (hearing record p. 30,32), stat- 


ing as the basis for this ruling the failure of appellant to work at a place where 


his work could be recorded and failure to attend the meetings in the Probation Of- 


fice .(hearing record p. 35). Upon making this finding the Court ruled revocation 
effective from the date of this hearing, April 7, 1966, over the urging of coun- 


sel that the present ruling should date back to July of 1965. |The Court then de- 


nied a motion to recognize and credit appellant for the time spent in prison since 
. 


July of 1965, the Court noting that Counsel could take the matter up with the Court 
of Appeals- (hearing record p. 37,38) The hearing was thereupon adjourned at 2:52 


o'clock p.m. At 3:15 p.m., the Court summoned appellant's and) Government counsel 


and probation Officer Howard to chambers together with the Court Reporter, then 


; 
amending the ruling of the Court noted above, to provide that the revocation was 


effective as of July 30, 1965. (hearing record p. 39) 
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Again more appropriate elsewhere but relevant here, is the fact that 
the appellant was successful in his search for employment with the help of 
Mr. Rehusters of the United Planning Organization, who secured him a job at 
the Smithsonian Institute in drafting, a skill which he had acquired in high 
school. It was appellant's very bad fortune not-to have found someone of 
Mr. Regusters’ capacity earlier in the game. Had this drafting job been 
available for appellant on his release from custody, these proceedings 
might well have been unnecessary, or never occasioned. 

From the foregoing, it should be apparent, that the matter of proba- 
tion for this appellant contained factors more complicated than the mere 
acquisition of a job whatever nature. Certainly, an individual who has 
taken the trouble to learn a given skill, whatever its nature and comple- 


xity, would balk at being vompelled to accept and maintain employment of 


a lesser nature. That such an individual would attempt to avail himself 


of the advantage of those acquired skills is. understandable and perhaps 
expected. That he. be compelled to disregard those skills and to remain 

in the lowest economic category émspite of them, tends toward an unreason- 
able condition. Unfortunately, this is the eequence of events in the in- 
stant case. The information available from the record on this point is 
scanty in the extreme, but it does reveal that appellant advised those who 
were seeking employment for him, of his skills while he remained in jail. 
(hearing recorc p34} The position as a laborer was apparently obtained for 
him through the efforts of the Probation Office. (hearing record p. 7) There 
is no information in the record which would shed light on whether the Proba- 
tion Department considered the skills appellant had advised them of, or whe- 


ther they were considered but that an appropriate job was not obtainable. 
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ARGUMENT 
There is little doubt under the Federal Probation Act, or the cases 
construing that Act and the actions of Courts pursuant to it, that the grant- 


| 
ing of probation to a convicted person is a matter addressed to the sound ju- 


dicial discretion of the Court. | 


The leading case on the question of probation revocation is Burns v.U.S. 
287 U.S. 216,77 Lav Edition 266, 53 Sup. Ct. 1549 (1932). This case, and the 
cases cited therein, establish the criteria for granting and revoking proba- 


tion. Probation is seen as a privilege in which the convicted person has no 
| 


say, However, in considering the purposes of the statutes, the Court says 


at 287 U.S. 216, 221; 


“To accomplish the purpose of the statute, an exceptional 
degree of flexibility in administration is essential. It 
is necessary to individualize each case, to give that care- 
ful, humane and comprehensive consideration to the particu- 
lar situation of each offender which would only be possible 
in the exercise of a broad discretion.: 


At page 220, the Court recognizes the same broad power of discretion in the 
in the matter of revocation. 
The exercise of discretion in both the granting and revoking of probat- 


ion is subject only to the following test. At page 221; 
i 
“The question in both cases is whether the Court is satis- 
fied that its action will serve the ends of justive and 
best interests of both the public and the defendant.: 


Quoting with approval language from the case of Langner v. |Green 282 U.S. 531, 


541, the Court, says at page 222, 223; 
| 
“The question is simply whether there has been anjabuse of 
discretion and is to be determined in accordance with fami- 
liar principles governing the exercise of judicia}] discretion. 
That exercise implies conscientious judgment, not arbitrary act- 
ion. /cites omitted/ It takes account of the law|/and the parti- 
cular circumstances of the case and is directed by the reason 

| 


and conscience of the judge to a just result.: 
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Considering the nature of probation and the exercise of discretion by the 
Court, the Court says at p,. 223; 
“While probation is a matter of grace, the probationer 
is entitled to fair treatment, and is not to be made the 
victim of whim, or caprice.” 

Additionally, it has been held that a probationer is entitled to a hear- 
ing suited to the purposes for which it is intended. That is to say, while 
he may not be entitled to a trial in the formal sense of that terms, he is 
nevertheless encitled to present evidence in avoidance or expla&i.tiou of 
the charges of violation of probation made against him, and to present, his 
side of the story. Escoe v. Zerbst 295 U.S. 250, 79 Law R4ition 1566 (1935) 

On the basis of the foregoing, it is clear, that there are three areas 
appropriate of inquiry, with the sole aim of discovering whether or not ju- 
dicial discretion has been properly exercised. The areas presented in this 
case, in which inquiry may be made, cover all theee possibilities. They 
are (1) The reasonableness of the terms of probation as set by the Court; 
(2) The adequacy and reasonableness of the Hearing in which the court found 
cause to revoke probation, and; (3) Whether or not the Court acted reason- 
ably and wisely in'finding that probation should be revoked on the basis of 
the evidence before it. 

A. CRYPXTIONS OF PROBATION 


To deal with these in the order of their number, without reference to 


their importarice, we take up the first proposition, which is the reasonable- 


ness of the conditions of probation which were imposed on the appellant by 

the court. In examining this aspect of the matter, it is well to note that 
the court in its statec findings upon which basis probation was revoked, cit- 
ed only two grounds, namely (1) That appellant had been placed on probation 
on the condition that he accept the job as a laborer at the Cohen Salvage Com 


peay.. (heazing record p.7 ) 
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The choice of this job appears to have been made because this was a job 
at which recordation of his attendante would be made and would be there- 
fore available to the Probation Office. 

(2) That appeliant was expected to attend four weekly sessions of 
group orientation conducted by the Probation Cffice of the United States 
District Court for the District of Columbia. (hearing record p-8-9) The 
probation Office made two additional allegations of violations which were 


apparently not relied upon by the Court in its ruling, namely that appel- 


| 
lant had falsely reported certain information as to has attempt to regis- 
| 


ter for adult education courses at Armstrong High School in the District 
of Columbia (hearing record p. 9), and that he had been picked up and ques- 
tioned by the police at 4:06 a.m. on July 12, 1°63, allegedly contrary to 
instructions. (hearing record p.9-11,35) 

Assuming, arguendo, that the Court took no cognizance of these lat- 
ter two alleged violations in its ruling, as indeed it must be assumed on 
reading the Court's recitation of its finding and the basig therefor (hear- 
ing record p.l0-Mit would appear that the first two alleged violations as 
noted above are the basis upon which probation was revoked, The inquiry 
may therefore be confined to the reasonableness of these conditions, and 
their certainty. 

It should be noted here, that the appeilant has no information which 
conflicts with either the evidence presented at trial by the Probation Of- 


fice, or by himself and his witness. If evidence in fefutation or disput- 


ation of his evidence was available to the Court, it is unknown to him ex- 


cept such evidence as is reflected in the hearing record of April 7, 1956. 
| 
| 
| 
| 
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It is on this basis that the argument on behalf of appellant is constructed, 
but with the further knowledge that the probation report, kept secret from 
him, may well contain additional information or allegations which were avail- 
able to the Court at this hearing, but which were unknown and unavailable to 
the appellant. 

The hearing record reflects that appellant was granted probation and 
release from custody only upon his acceptance of the particular job of labor- 
er at the Cohen Salyage Company in Bladensburg, Maryland (probation record p.7,8, 

29). It is an undisputed element of the evidence presented to the Court at 
this hearing that the appellant had 2% years of drafting training in high 
school, and approximately 3 years of training in typing and bookkeeping in 
high school and that he had the ability to type at the rate of 60 to 65 wpm 
on the typewriter, (hearing record p.1g) It also undisputed that appellant 
informed those concerned who were seeking to locate employment for him, prior 
to the time of location of employment and his acceptance thereof, that he pos- 
sessed these particular skills. (hearing record p- 17 It is a matter of un- 
disputed record that the appellant, subsequent to his entry of a plea of guilty 
to the charge, was held in custody in the knowledge that he would be released 
on probation upon the securing of a job for him and his acceptance thereof, 

(hearing rec.p.7,8,29) While it is more relevant in the discussion, infra, 
of the reasonableness of the Court's decision and the reasonableness of the 
proceedings which formed the basis for the Court's decision, it should be 
noted here that appellant's unrefuted and unchallenged testimony is that he 
attempted to secure other employment more appropriate to his training, that 


he advised the Probation Office of this, that the Probation Office apparent- 


ly encouraged him in those efforts. (hearing cecord p.t7,10) 


| 
-13- | 
| 


In any event, it does not appear from the record that the Court itself made 


any inquiry into the suitability of the job when appellant das placed on pro- 
bation of the condition that he go to this job. He was admittedly advised 
of the nature of the job and voiced no objection to it, accdpting it when 
it was offered. (hearing record p.29) It shculd not be fcrgotten that ap- 
pellant was incarcerated at the time of acceptance of the job. Whatever 
might in retrospect be charged to him as his obligation if he considered the 
job below his capability, the fact of his incarceration cangot be overlooked. 
Nor can the fact that when offered this job, appellant faced the certainty 
of further incarceration if he refused it, while he had the |certain know- 
ledge that upon acceptance of the job he would be released dn probation, 
With these alternatives, the choice, if it be one, is not difficult of pre- 
diction. | 

The Court at one point rebuked appellant's counsel with the observa- 

| 

tion that appellant could not be allowed tc set his own conditions of pro- 
bation. (hearing record p15) Yet, in fact, appellant was offered his freedom 
| 
on the one hand in exchange for his acceptance of menial labor, while on the 


other he alleged to have had the choice to turn down this employment and re- 


i 
main incarcerated. It may be argued of course, that he could have refused 


this job, remained incarcerated, and waited for a better job offer. Toa 

convicted person, locked in jail, the prespect of relying on the uncertain 
dedication of others to obtain a better offer, must have seemed relatively 
unattractive. Having been placed in this position, the appellant was vir- 
tually forced to accept the employment offer and make no conplaint. Thus 


he is alleged to have made his choice and set his conditions, to which the 


i 
Court now holds him in absolute terms, Much less ccmpelling circumstances 
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have been held to negate the freedom of choice. See Maliery v_US 354US 449,1L.E. 
1479 

It may be too much to say that the Court actively created this situation, 

but there is little doubt that its actions and the conditions which were laid 

caused this situation. It was at minimum the duty of the Court below to re~ 

cognize the factors mentionéd above, and to guard against the result which 

they have created. That the Court had the power in its discretion to do so 

is obvious from the statute and the cases cited abeve. To allow this situa- 

tion to remain in the exercise of that discretion was clearly abusive of that 

power. The clear purpose of the Federal Probation Act is to rehabilitate the 

probationer and to make him a useful and responsible member of the ccrmunity, 

not to allow his demeaning, whether that be accidental or otherwise. 

The appellant undisputedly did not comply with the condition set by the 
Court that he maintain employment as a laborer at the Cohen Salvage Company. 
Nevertheless, throughout the period of his short lived freedom, he made re- 
peated attempts to find suitable employment, and to get additional schooling, 
He was ultimately successful, although lamentably too late, The Probation 
Office was by all indications aware of these activities of the appellant, 
and at least did not discourage, if in fact they did not encourage them. 

This matter is treated more fully infre in section C of this argument, but 
it is well to cite here as evidence not only of the malappropriate condition 


imposed by the Court, but the good faith efforts of the appellant, without 


notice of the fatal nature of those efforts, at improving his lot and his 


usefulness and responsibility in the community. Such behavior, it would 


appear, is what the Federal Probation Act is intended to foster. 
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SECTION B THE REVCCATION HEARING 


Although a probationer is not entitled to a trial in the normal 
| 


| 
sense of that term, Burns v. U.S. Supra, he is nevertheless éntitled to a 
| 


hearing suitable to the purpose. On this point the Supreme Court held, in 
| 
the case of Escoe v. Zerbst Supra 295 U.S. 490 493-494; | 


"Clearly the end and aim of an appearance before the 
Court must be to enable an accused probationer to ex- 
plain away the accusation. The charge against him|may 
have been inspired by rumor oz mistake or even downright 
malice. He shall have a chance to say his say before 
the evidence of his pursuers is received to his undoing. 
This does not mean that he may insist upon a trial|in 
any strict or formal sense. /cite omitted/ It does mean 
that there shall be an inquiry so fitted in its range 

to the needs of occasion as to justify the conclusion 
that discretion has not been abused by the failure|of _ 
the inquisitor to carry the probe deeper. J/cite omitted/ 
That much is necessary, or so the Congress must have 
thought, to protect the individual against malice or 
oppression. Almost equally it is necessary if we read 
aright the thought of Congress, for the good of the pro- 
bation system with all its hopes of social betterment." 


| 
As is more fully treated in Sections A and C of this argument the 
conditions of probations set by the Court were, first of alll, very doubt- 


fully suited to the particular circumstances of this appellant, and secondly, 
| 


the application of those conditions, and the alleged violation thereof, took 


| 
no heed of appellant's particular circumstances, nor his efforts in the direc- 
| 


tion of compliance. | 
| 


The reasons for these failures are two. One, the announced disinterest 
| 


of the Court in considering any reason attempted to be put forth by appellant 

in explanation of his violations or in establishing his substantial compliance 
| 

with the spirit of probation. Two, the manner in which the hearing was directed 
| 


by the Court. 
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Although unquestionably the attitude of the Court was the reason 
for the manner in which the hearing was conducted, the more important 
matter here is the manner which the hearing was actually conducted. 

At the outset, the Court heard Probation Officer Howard make his 
presentation as to the alleged violations of probation. (hearing record p. 
6-11), whereupon appellant's counsel was offered the opportunity to ques- 
tion Mr. Howard. Addressing himself first to the allegation of the making 
of a false report to'the Probation Office concerning application for re- 
gistration in an adult education program, the testimony was elicited from 
lr. Howard that the change of story alleged as the falsehood, was not that 
appellant had attempted to register, but that he had not returned again to 
attempt to register. (hearing record p. 13) This testimony tended to dis- 
count, if not explain away, the allegation of falsehood. Inmediately there- 
upon, the Court interrupted the examination and engaged in an exchange with 
appellant's counsel which ended when the Court directed that appellant testify. 
(hearing record p. 13-15) Further examination of Probation Officer was thus 
precluded by this action of the Court. 

Although appellant's counsel had indicated to the Court the presence 
of a witness whom he wished to examine, and whose presence he had secured, 
the witness was summoned from the spectator section of the court room and 
questioned rather at random by the Court, principally on matters not ger@- 


mane to this hearing. (hearing record p. 23-26,30-33) Counsel was thus de- 


nied the opportunity to present to the Court in an orderly fashinn the evi- 


dence which he intended to aduce from the witness. Immediately, upon the 


conclusion of the Court's examination of appellant's witness, the Court 
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announced its decision to revoke probation. (hearing record Pp. 32) Counsel 

for appellant was never afforded the opportunity to fully examine his witness 
| 

nor to draw any conclusion from the testimony which was aduced, nor to make 


any summation or argument on behalf of the appellant. The only opportunity 

afforded for argument or illustrating to the Court the points which ’.the ap- 

pellant wished to make were the brief, often interrupted, aad therefore un- 
| 

concluded exchanges of appellant's counsel with the Court during the course 
| 


fo the hearing. 
An illustration of the attitude of the Court at this hearing, is re- 
| 
flected in the Court's observation at page 32 of the hearing] record: 


“His probation is revoked. Now you can go to the Court 
of Appeals because you have 2 transcript." 


This observation by the Court, together with the previous observation (hear- 
ing record p. 30), that the Court is ...' not interested in the reason.', is 
sufficent to illustrate the inadequate and inappropriate nature of the pro- 
ceedings as conducted, for the hearing was conducted in a mahner consistent 
with those views. The interruption of counsel for appellant; during the course 
| 


of his examination of Probation Officer Howard, and the consequent exclusion 


of further inquiry of that witness as to the substance of the alleged viola- 


tion, itself is sufficent basis for a finding that the hearing was inadequate. 


| 
This factor coupled with the repeated interruption of counsel in his attempts 
| 


to point out the various facets of the case to the Court, reinforces the point. 


| 

No full or fair hearing can be had wherein a witness, produced by the appellant, 
| 

is not allowed to be examined in an orderly fashion for the purpose of presenting 


to the Court the points deemed appropriate. 
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The rendering by the Court of its decision without giving counsel 
for the appellant the opportunity to summarize or argue the points made 
in favor of the appellant was consistent with the Court's announced at- 
titude but inconsistent with the conduct of a fair and adequate hearing. 
Analogous to this point in a Probation Hearing, is a decision recently 
handed down by the D.C. Court of Appeals in the case of O'Dell v U.S. D.C. 
Appeal No. 3908 decided July 14, 1966, Vol. 94-170-p. 1441, The Daily Wash- 
ington Law Review, Wednesday, August 31, 1966, providing that a convicted 
person has the right to address the Court or have his counsel address the 
Court, prior to the passing of sentence by the Court in a criminal matter. 
This case was remanded to the trial Court for the reconduct of the sentenc- 
ing procedure, with the direction that the appellant's counsel be given the 
opportunity to address the Court on the mitigation of punishment. The Court 
in that case relied on several decisions including the opinion of Judges 


Miller and Bastian of this Court in the case of Couch v. U.S. 98 US App. 


D.C. 292,235 Fed. 2nd 519 (1956). Just as in the O'Dell case, the effec- 


tive assistance of counsel is held to include the right to argue on the 
client's behalf, and to be heard by the Court, so in probation revocation, 
where the Supreme Court has ruled that an effective hearing including the 
opportunity to present his story is the right of a probationer, the right 
of effective counsel must necessarily include the right to be heard on the 
points involved. This the Ccurt in the instant case did not allow. 

It is urged that on the basis of the foregoing, the appellant was 
not afforded a full and adequate hearing, wherefore the revocation of his 


probation is fatally defective. 


C. REVOCATION 


Just as the Court has the responsibility of e::ercisi grant of 

| 

broad judicial discretion in the mattex of granting of proj.ation, so it must 

| 

exercise its judicious and wise discretion in deciding on rdvocation of pro- 
| 


bation. In the case at bar, the Cour: reticd on the violation of two alleged 


| 
conditions of probation as the basis for its revocation. Tijose cwo conditions 
| 


were that the appellant acccpt and maintain empioyment a3 2 common laborer act 
a salvage company, and that the . lant was * : to jattend certain 
group orientation meetings conducted by the Probati » of which he 
attended only one of four. | 
- . - 7 . : | . : 
It is & contentlon or ary an. that the imports |jthe conditions 
| 
of probation, and therefore, “he considertations which “ul be entertainsd 


by the Court, are not merely the technical couwplianee or noy-compliance with 


any reasonable condition, but the substance of the activitids of the person 


involved as they reiate thereto. Just as it is conceivabie |that appellant 
| 


could have been in technical violation of the condition of g¢mployment in his 


| 
probation, because he might be physically too weak to accumplish the work 


| 
expected of him in the job, so it is also conceivable that for reasons such 
| 


as were treated in Section A above, appeliant was i. fact not suited for the 


| 
job, and therefore could not continue on it. Both are technical violations 


| 
and theoretically would render him liable for revocation of |his probation. 


ee 
It ° “sconcelvable that the court would .">" io take into dccount the physical 


weakness of the Appellant if that had been the problem or that such a fail- 

ure would be condoned as « proper e: iso of judicial discretion, Similarly, 
| 
| 
appellant requested of the Court below, and reques*s of this Court, that no- 


tice be taken of these particular metters which pertained t) him, which rend- 


ered his situation unique ard varticularicea to himself. But che Court below 
| 
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was not interested in any exposition of the appellant's particular. situation, 
or his motives (hearing record p29), regardless that it was his particular 
situation and the unheeding conditions of probation which caused him to be 
in technical violation. It is urged on this Court that it was the duty of 
the Court below to inquire into these particular aspects of appellant's case, 
and to consider them in rendering any decision. The announced disinterest 
of the Court below to inquire, was a clear abuse of the discretion granted 
under the Federal Probation Act. 

If the rules governing the revocation of probation provide that a tech- 
nical violation of a condition without inquiry into the circumstances thereof, 
is sufficent to form the basis for revocation, then it is easy to project that 
an avowed criminal might cttain the grace of probation, comply with the tech- 
nical superficial terms thereof, while continuing unmolested whatever life 
of crime he might choose. Clearly, the Court could look behind that tech- 
nical compliance with the rules of probation in such an instance would be 
no more indicative of efforts to reform himself and to’ take a responsible 
place in the community than the evidence of technical violation by this ap- 
pellant is conclusive that he was not attempting to xcform himself and take 
a useful place in the community. Inquiry into the circumstances of each 


case is indispensable to a reasonable, competent decision. Indeed, it is re- 


quired. Burns v. U.S., Supra: Escoe ¥..Zerbst, Supra: U.S. v. Banks, 108 Fed 


Supp 14 (D.C. Min 1952). 
In this case appellant, as was mentioned in Section A above, had acquir- 
ed skills as a typist and as a bookkeeper in addition to skills as a drafts- 


man, while he was in high school. Obviously, having obtained these skills 
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he was more interested in a job at which he could make use gf them, than a 
| 

job as a common laborer. There would be otherwise, very little reason for 
attending school and studying these courses. Thus, it could be expected, that 
faced with the prospect of working as a laborer, he would be dissatisfied. 
However, as was treated more fully in Section A above, he ‘le allowed no real 
choice in the matter, but was compelled to accept the job ad a laborer. His 
dissatisfaction with his lot soon became obvious. He did cle work at the job 
as a laborer. However, as was attempted to be denonstrated at the Hearing of 
April 7, 1966, appellant made applications at several other |establishments in 
an attempt to get a better job. 

A further indication of his efforts to obtain meaningful employment and 
to take his place in society, is evidenced by his attempt te register at Armstrong 
High School for an adult education course. Although there ” some confusion in 
the record, including the allegation that the appellant falsely advised the 
Probation Office of some aspect of that attempt, it navacchiiess, appears that 
appellant did inquire at the Armstrong High School about registration, It 
should be noted that although this alleged falsification sida made an allegation 
of violation of probation, the Court rejected it. (hearing record P-14,25) 

It appears that the allegation of falsehood was not well gedndsd, judging from 
the representation of the Probation Officer Howard when he ddmit ted that appel- 
lant did attempt to register on June 21, 1966, but did not deeded between the 

| 
21 and 27, the last day of registration. (hearing record P13) 

The Probation Office was obviously aware of the attempt to register, and 
it did not actively seek to assist him in that endeavor, it aia not hinder him. 
It further appears that the Probation Office was not only shane that appellant had 
not maintained employment at the salvage company, but that the Probation Office 


had requested the appellant keep them advised of his efforts to obtain employment. 


(hearing record P-40) The exact conversation between the appellant and 


=22- 


Probation Office on this matter is not recorded, but the fact that such con- 
versations occurred leads one to the reasonable assumption, that the Proba- 
tion Office knew of and actively condoned appellant's activities. If this 
is true, it is difficult to lay the entire blame for appellant's faijure to 
maintain the employment, or to return fo it, on him. The request by the Pro- 
bation Office that they be kept advised of his activities in search of em- 
ployment, is at least an implicit approval of his activities, and may well 
have led him to telieve that he was acting as he was expected to act. In 
any event, this factor, even taken alone, is a modifying element to the al- 
legation of technical violation of the terms of probation. Nevertheless, 
as noted above, the Court professed absolute disinterest in this rcdifying 
element, or in any other possible modifying element. (hearing record p- 29-30) 
Although not in¢luded in its summarization of the basis for this re- 
vocation, the Court nevertheless observed that its decision was based on 


a lack of good faith by the appellant in complying with the terms of proba- 


tion. (hearing record p29) There is nothing in the record of this hearing 


which indicates otherwise than that appellant, after leaving the job at the 
salvage ccmpany, kept the Probation Office advised of his activities, act- 
ively sought employment at several establishments, attempted to register for 
adult education courses, and ultimately was able to obtain suitable employ- 
ment. If these matters had been challanged and/or contradicted, the Court 
would have had a basis for concluding a lack of good faith on the part of 
the appellant. There was no such contradiction or refutation. A finding 

of lack of good faith, and the refusal to consider the circumstances of this 
case as they were attempted to be presented, in the face of the uncontradict- 


ed testing as noted ‘above, was an abuse of discrection by the Court. 


Another alleged violation was that appellant had failed jto attend the 


last three of four weekly group orientation sessions. This violation pro- 


vided the other leg of the basis for revocation of probation, The allegation 


of this failure to attend the mee@ings is not contested. (hearing record p.43 ) 


However, it does not appear on the record of this hearing that the failure 
| 
to attend such group orientation seasions was made a condition of probation, 


the violation of which would subject appellant to revocation! of probation. 


The language of Protation Officer Howard in his representation to the Cour 


in this regard, is interesting. Probation Officer Howard told the Court that 
the probationer appellant was expected’ to attend these sessions but that he 
| 


attended only one. (hearing record p. 9 ) The language used! does not indi- 
| 


cate an absolute condition. The word ‘expected’ indicates a| strong desire 
i 


on the part of the Probation Office that appellant attend such orientation 


sessions, but that failure to do so would not be fatal to his probation. In 


any event, it does not appear that the Probation Office took! any action upon 


the failure of appellant to attend the second meeting, nor on his failure to 


appear at the third or the fourth, nor, in fact, for some days thereafter. 
| 
It was not until July 16 that appellant was rearrested, though the Probation 


Office had contact with him at least as early as the week of June 21-27,1965. 


And he had been free since May 28. It would thus appear that even the Pro- 


bation Office itself did not view failure to attend the sessions as 2 very 


| 
serious matter. 
| 


The announced disinterest of the Court in any of these matters is clear- 
ly an abuse of discretion. The Court had before it, in addition to the al- 
| 
legations of violation of probation, evidence of: (1) particularized skills 


possessed by appejlant; (2) efforts by appellant to obtain employment ; (3) 


acquisition of employment in a job requiring drafting skill and training; 
(4) the attempt at self improvement through further education; (5) know- 
ledge of the Probation Office of the activities of appellant in leaving the 
salvage company and seeking other employment; (G6) apparent activities of the 
Probation Office to assist him in enrolling for education courses; (7) Re- 
quests by the Probation Office that it be kept advised of appellant's act- 
ivities in the search for employment, indicating knowledge of and consent 
to appellant's leaving the salvage company job; (8) appellant advising the 
Probation Office that he had left the salvage company job, and advising it 
of his efforts to find more suitable employment and to enroll for adult ed- 
ucation courses; (9) knoweldge of the Court that appellant had been kept in 
jail until offered the choice of accepting the job as a laborer at the sal- 
vage company or remaining in jail; (10) appellant having advised the Proba- 
tion Office of his skills while still in jail prior to the offer of the 
salvage company job. 

All of these factors are relevant to the consideration of revocation. 
Each individually modified violation of the technical terms of probation. 
Taken together, they constitute a strong argument against a finding of vio- 
lation, and a stronger argument against the reasonableness of such a find- 


ing. They tend to establish, above all, the good faith efforts of appellant 


to imporve himself and to become a useful and responsbile member of society, 


against the backdrop of conditions of probation set without concern for his 
individual circumstances. They tend to establish a course of apparent con- 
donation of his activities by the Probation Office, thus leading him to be- 


lieve he was acting properly. They tend to establish that he was acting 
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reasonably and responsibly, on balance, in the circumstances. If these factors 


are considered, it is submitted that they establish that appellant was not 


guilty of such conduct as would warrant revocation. He is lentitled to vein- 


statement on probation. That they were not considered at all is an abuse 


of discretion entitling appellant to reversal of the finding of revocation. 


| 
Respectfully Submitted, 
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